
In Honeycutt, the Supreme Court held that a plain reading of 
the drug forfeiture statute, 21 U.S.C. § 853, did not provide for joint 
and several liability. According to the Supreme Court, “[s]ection 
853(a)(1) limits forfeiture to property the defendant ‘obtained … as 
the result of ’ the crime.” “Neither the dictionary definition nor the 
common usage of the word ‘obtain’ supports the conclusion that an 
individual ‘obtains’ property that was acquired by someone else.” 
In conclusion, the Supreme Court held that “[f ]orfeiture pursuant 
to § 853(a)(1) is limited to property the defendant himself actually 
acquired as the result of the crime.”2

The Honeycutt Court’s new approach to forfeiture under section 
853(a)(1) is akin to “several liability,” another creature of tort law. 

Under several liability, a defendant is only responsible “for his pro-
portionate share of the total liability.”3 Indeed, several liability is the 
direct opposite of joint and several liability.4

Since Honeycutt, several courts have held that the Supreme 
Court’s bar against joint and several money judgments is not just 
applicable to forfeitures under the drug forfeiture statute, 21 U.S.C. 
§ 853. In fact, courts have applied the Honeycutt Court’s holdings to 
forfeitures under the general criminal forfeiture statute, 18 U.S.C. 
§ 982,5 and the RICO criminal forfeiture statute, 18 U.S.C. § 1963.6 
Some courts, but not all, have even applied the Honeycutt Court’s 
holdings to criminal forfeiture under 18 U.S.C. § 981(a)(1)(C), a civil 
forfeiture statute that has been integrated into criminal proceedings 
via 28 U.S.C. § 2461(c).7

Perhaps the most vexing question since Honeycutt is how to cal-
culate a money judgement now that it cannot be imposed jointly and 
severally. This article provides an overview of how some courts have 
calculated money judgments after Honeycutt.

General Principles
Under Honeycutt, a district court must first determine how much 
property the defendant himself “obtained,” i.e., “actually acquired 
as the result of the crime.”8 Although this is an easy concept to 
understand, it has often been difficult for the government to apply. 
For instance, the district court in United States v. Lobo, No. 15 Cr. 174 
(LGS), 2017 WL 2838187 (S.D.N.Y. June 30, 2017), held that simply 
dividing the proceeds of the conspiracy equally among the conspira-
tors does not “show by a preponderance of the evidence the amount, 
if any, that [a conspirator] actually received.”9 In other words, the 
district court apparently expected the government to present some 
evidence demonstrating how the conspirators allotted the conspira-
cy proceeds among themselves.

In United States v. Bradley, 897 F.3d 779 (6th Cir. 2018), the 
government similarly fell short of proving the amount of proceeds 
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that the defendant “obtained” from his crime. In that case, the Sixth 
Circuit noted that it was unlikely that defendant Bradley kept all 
proceeds that he collected on behalf of an 18-member conspiracy.10 
Accordingly, the Sixth Circuit vacated the money judgment so that 
the district court could “figure out ‘an amount proportionate with 
the property [Bradley] actually acquired through the conspiracy.’”11

Simply put, Honeycutt requires courts to look at each defen-
dant individually when calculating a money judgment. Again,                   
“[f ]orfeiture pursuant to § 853(a)(1) is limited to property the defen-
dant himself actually acquired as the result of the crime.”12 Despite 
this restriction on money judgments, courts have held that “[t]he 
calculation of [the] forfeiture amount does not demand mathemati-
cal exactitude[,] and the district courts are ‘permitted to use general 
points of reference as a starting point … and may make reasonable 
extrapolations from the evidence established by a preponderance of 
the evidence at the sentencing proceeding.’”13 For example, in a drug 
forfeiture case, the government may simply multiply the estimated 
number of sales by the estimated sales price of the drug.14

Although these principles are relatively straightforward, calcu-
lating forfeiture money judgments can become more complicated 
when the defendant is a leader in the conspiracy. If the defendant 
is a leader, he may be liable in a forfeiture action for all proceeds 
obtained from the activities directly supervised by him.

Masterminds, Middle Managers, and Intermediaries
In Honeycutt, the Supreme Court juxtaposed two participants—a 
“mastermind” and an intermediary—in a marijuana distribution 
scheme.

Suppose a farmer masterminds a scheme to grow, harvest, and 
distribute marijuana on local college campuses. The master-
mind recruits a college student to deliver packages and pays 
the student $300 each month from the distribution proceeds 
for his services. In one year, the mastermind earns $3 million. 
The student, meanwhile, earns $3,600.15

The Supreme Court concluded that the college student should 
only be liable for $3,600 under the drug forfeiture statute. After all, 
the $3,600 is the only “property he ‘obtained…as the result of ’ the 
crime.” The Supreme Court did not specifically identify how much of 
the scheme’s proceeds the mastermind would be liable for under the 
drug forfeiture statute. However, because the drug forfeiture statute 
provides for the forfeiture of “any proceeds the person obtained, 
directly or indirectly, as the result of ” the crime, the Supreme Court 
effectively held that the mastermind would be liable for the entire 
amount of the scheme’s proceeds.

[T]he marijuana mastermind might receive payments directly 
from drug purchasers, or he might arrange to have drug 
purchasers pay an intermediary such as the college student. In 
all instances, he ultimately “obtains” the property—whether 
“directly or indirectly.”16

Since Honeycutt, at least a couple of district courts have conclud-
ed that the mastermind in the Supreme Court’s example would be 
liable under the drug forfeiture statute for all scheme proceeds. Ac-
cording to these courts, if a defendant is a “mastermind” or a “leader” 
of a conspiracy, the defendant is liable for all scheme proceeds. For 

example, in United States v. Ward, No. 2:16-cr-6, 2017 WL 4051753 
(W.D. Mich. Aug. 24, 2017), the magistrate judge opined as fol-
lows: “Although the Government did not establish that [the farmer 
mastermind] directly obtained the [gross proceeds of the marijua-
na sales],…the Government proved by the preponderance of the 
evidence that Defendant indirectly obtained the…gross proceeds.”17 
In United States v. Bradley, No. 3:15-cr-00037-2, 2019 WL 3934684 
(M.D. Tenn. Aug. 20, 2019), the district court likewise found that 
the leader of a conspiracy that collected and distributed opioid pills 
was liable for all proceeds “obtained, directly or indirectly” from the 
conspiracy.18

Of course, there are instances where the defendant is neither the 
mastermind of the conspiracy nor simply a low-level intermediary 
in the conspiracy. For instance, a defendant may have a middle 
management position within the conspiracy with the responsibility 
to supervise others. In that situation, the D.C. Circuit has suggest-
ed that the middle manager might only be liable for the “proceeds 
from activities directly supervised by” him.19 The D.C. Circuit 
further supported its conclusion by noting that “property obtained 
‘indirectly’ might include ‘property received by persons or entities 
that are under the defendant’s control,’ such as ‘an employee or other 
subordinate of the defendant.’”20 

Furthermore, there are instances where the defendant is merely 
acting as a middleman or broker for a supplier. In United States v. 
Cooper, No. 15-161-08 (EGS), 2018 WL 6573454 (D.D.C. Dec. 13, 
2018), the district court held that when a middleman collects the 
purchase money for a controlled substance from a customer and re-
mits the purchase money, minus the middleman’s commission to the 
supplier, Honeycutt dictates that the middleman must only forfeit his 
commission.21 In other words, because the supplier, not the middle-
man, received most of the purchase money paid by the customer, the 
supplier alone should be responsible for that portion of the tainted 
money he acquired indirectly through the middleman. In Cooper, the 
government argued “that applying the Honeycutt Court’s definition 
of the word ‘obtain’ here amounts to a ‘backdoor way into the net 
proceeds versus gross proceeds’ argument.” The court disagreed 
by noting as follows: “In Honeycutt, the Supreme Court clearly 
and broadly stated that ‘Section 853(a) limit[s] forfeiture to tainted 
property acquired or used by the defendant.’” In fact, the court did 
“not address whether the term ‘proceeds’ means gross proceeds or 
net profits” because the government had not even “met its burden of 
proving by a preponderance of the evidence that [the middleman] 
‘obtained’ the amount it seeks in forfeiture.” The court ultimately 
denied the government’s motion for final order of forfeiture.22

In sum, the government must first prove what proceeds the 
defendant obtained, directly or indirectly, from the conspiracy. Sub-
sequently, the court can consider whether the gross proceeds or the 
net proceeds obtained by the defendant should be forfeited.

Gross Proceeds vs. Net Proceeds
Multiple circuits have held that “proceeds,” as used in § 853, the 
criminal drug forfeiture statute, “refers to gross receipts, not net 
profits.”23 Accordingly, the gross proceeds of the conspiracy “should 
determine the baseline for calculating the amount of the forfeiture.”24 
Although this is the majority rule for § 853 forfeitures, it is import-
ant to note that other forfeiture statutes may use net proceeds, or 
another measure, as the baseline for calculating the amount of the 
forfeiture.
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Further, even if a statute requires that forfeiture be calculated 
based on gross proceeds, the government may elect to calculate 
based on net proceeds. For example, in Honeycutt, the government 
sought forfeiture under § 853 based on net profits, even though it was 
entitled to use gross proceeds as the baseline. Further, a district court 
has calculated forfeiture based on the “wholesale costs of acquiring” 
the instrumentalities of the crime, as opposed to gross proceeds, as 
long as it would be “proportional to the gravity” of the defendant’s 
offense.25 In short, even if the forfeiture statute at issue provides for a 
certain measure of forfeiture, the government or the court may use 
another measure that results in a lower forfeiture award.

Conclusion
It has been almost three years since the Supreme Court largely 
brought an end to joint and several forfeiture money judgments. 
During that time, courts have been grappling with how to calculate a 
money judgment that only includes “property the defendant himself 
actually acquired as the result of the crime.” Perhaps the most chal-
lenging aspect of calculating a money judgment is determining how 
much profit is attributable to the “masterminds,” “middle managers,” 
and “intermediaries” in a conspiracy. This area will no doubt be the 
subject of litigation for years to come. 
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